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: waters of the US” further defined by
agencies at 40 CFR 230.3 etc.

— Further discussed in preambles, including
“migratory bird rule”

_ _'reams, wetlands, etc., the use, degradatlon, or
= _destructlon of which could affect interstate
‘commerce

_ — So called “(a)(3)” reg
¢ Impoundments of waters of the US
e Tributaries of above waters
® Territorial seas

e Wetlands adjacent to above waters
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WA Geographic Jurisdiction:.
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/, '\ navigable-in-fact waters

adjacent wetlands
f;’/ isolated waters

rJ ‘hCIeS Lerconstrue - naVIgabIe waters” as
Jr sliding Wetlands adjacent to other
'rlsdlctlonal waters

SWANCC(ZOOI): “migratory bird rule” is not a valid
sple;basis for CWA jurisdiction

— Reasoning could be extended further: CWA intended
some connection to navigability

— Did not invalidate existing regulations
— Has implications for all CWA programs, not just §404
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_ More Supremes:
S Rapanosiand; Carabell

G EESICVVANCOVEMOR=navigable
igls Utarics and their adjacent wetlands?

_«esult nine justices and five opinions, with
- 1logle aving a majority of votes. Remanded.

= & Plurality/Scalia: ID if relatively permanent or

seasonal rivers, or wetlands with continuous
surface connection to such waters.

— Kennedy: wetlands and waters are ID if
“significant nexus” to navigable waters

(individually or cumulatively), affecting

phys/chem/bio of navigable waters.
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POst-Rapanos Litigation ==

U Daclsions TS felrs & ADJel e, 6
Sigetr GO, 5 Cert petitions rejected
DYASUIPIEMES
BNE0Vb position: CWA jurisdiction may

S erestablished by satisfying either
pIuraI|ty standard or Kennedy
standard

— Roughly 35 government court filings in 20+
cases (thus far)
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= _?"Waters that satisfy the Scalia standard (i.e.,
relatively: permanent)

—\Waters that satisfy the Kennedy standard (i.e.,
significant nexus)

e Available on EPA website:
22:0WVWW.Epa.gov/owow/wetlands




—
Agency Rapanos Guidance:
aditional Navigable Waters

= -‘O‘TNWs include all waters described as (a)(1)
= Waters — navigable-in-fact, ebb/flow tide, etc.

®Not just RHA section 10 waters

—\Wetlands adjacent to TNWSs, including those
without a continuous surface connection to
TNWSs,
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—eincludes perennial streams as well as tributaries
that have continuous flow at least seasonally
—\Wetlands that have a continuous surface
connection to such tributaries (i.e., not
separated by berm, etc.)
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—
gency Rapanos Guidance:
wier Tributaries and Wetlands

.

ithey have a significant nexus to a TNW

s Eitherindividually or in combination with similarly
Situated waters

® Significant nexus includes consideration of
both hydrologic and ecologic factors
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coordination

. Agencies taking public comment until
12/07 on implementation experiences

(www.regulations.gov)
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Scientific Challenges

Danos opinions use jurisdictional terms
ferent from those typically used by
Quatic scientists.

~—“Similarly situated”

® Challenge: does a particular water have
the characteristics called for by the legal
terms, as defined by the agencies and the
»2G0UIrts?

urisdictionally Relevant
Characteristics™

e

Awater’s contribution to physical/chemical/
biological integrity downstream

— A water’s frequency and volume of flow
— Data on other waters and wetlands in the area




risdictionally Relevant ...
‘Characteristics, Continued

SADEGISION i particular water has
welacuenistics called for by legal standard
Weuldideally be based on multiple-year
BISERations, but neither field staff nor
e regulated community can wait that
IoNg.

e Scientific analyses and technical info can
assist field staff to defensibly leverage
observations.
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Bssification Systems Can Help:
[Lleverage:Observations

i ; streams of similar order may have
||ar fitinctions in the landscape.

== Sjte-specific data to stream reaches with similar
characteristics

— Wetland classification: identifies functions and
values of various types of wetlands in different
landscapes
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Nationaltand Local Databases Also

t "informatlon spurces can leverage and
r‘J’]F gNEEIOnSErvations and available hydro

= 'Aerlal phoetography, USGS maps, TMDL lists

. gon5|der strengths and limitations of available
ata
— NHD at 1:100k does not include smaller waters

— Does the database term match the legal term?
(often not)

22How old is that map?

Intermittent/Ephemeral Streams

e

A

Legend: This map shows the of i i an d i 1 streams, m]all\c to total stream length, within cach watershed. This analvs:

I gh] ghts the regional pattern of i i and epl stream n the United States, excluding Alaska. where NHID data are not
ailable. In the 49 5 ltcsdmn:m.'b-ﬂ‘-l]‘)lmlkimnmcrs { lincar streams, f which 39% (3,212,641 km) are ir Imlllmlnndcphcmcm]

B:Ascd n data from the National Hvdrography Dataset at medium resolution. The value ranges in the key were devised to reveal underlving groupings

and patterns in the data displaved on the map. One mile is equal 1o 1.61 ki Iolllcl.crs




IHeadwater Streams

Percentage of Headwater Stream Length by Watershed

Legend: This map shows the percentage of headwater streams greater than ene mile long, relative to total stream length, within cach watershed

This analysis highlights the regional pantern of headwater stream occurrences in the United States, excluding Alaska, where NHD data are not available
In the 49 states there are 5,484,159 1otal kilometers of lincar streams. of which $3% (2,915,824 km) arc headwaters. Bascd on data from the National
Hyvdrography Dataset at medinm resolution. The value ranges in the key were devised 1o reveal underlving groupings and patterns in the data displayed

on the map. One mile is equal to 1.61 kilometers.

Siiream Assessment Vethods

Field Operations Manual for
Assessing the Hydrologic

Permanence and Ecological
Condition of Headwater Streams

=

assessment
methodologies

Existing studies
provide
springboards for
new tools

RESEARCH AND DEVELGPMENT




North Carolina
fon of Water Quallty

Identification Methods
for the Qrigins of

Ecris e Pty 25, 208

.‘-

iterature Identifying Potential

" '-_-Artlcles available
online until Feb 08
at: www.blackwell-

synergy.com/loi/ja
wr




¢ ge'Tions When Leveragmg
J_)J;:I ations for Rapanos Decisions

J. arms I
= a/705|dent|ﬁes legal concepts, further defined by
AnCIes and the courts. Those concepts might vary.
IOIISEIENUTIC USage

AEGESES USE terms differentl?/. Verify that databases
B ciicracteristics coincide with relevant legal concepts
S _;’Scale matters.

=Jhe more detailed and specific literature and data is to
the waterbody or geographic area, the stronger the
conclusions will be about characteristics and relationships

¢ Relationships among waters matters — a lot.

— Anticipate expanded data and research on relationships
among waters and navigable-in-fact waters
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